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Tris is a suit for specific performanceaf Contract /o
) and also for mesne profit g_-,nd dnmagea which was int t:.ally

filed by cne 5ri Ashotosh BhattacharJEG(noW deceased) alonqwltn
his san Sri Bimal Chanara Bhattacharjee, the p:l:esent- plnintif:

No.l against the defendants, M/S Yeepeon, a paztne sship ﬂ:m

H; Iepressnted by its -Partnecs, bﬂing defendant Mo.2 to 4 in the
i instant suit.

'f.‘i- Tre PIesSent plaintiffs No.2 and 3 have acquired ‘their
1: title in vespeet of the cuitpraperty by virtue of a registered _
i];!' deed of gift dated 23,08,19689 exvcutéd in their favour by th-i.;“
grandfather, Late Ashutosh Bhattacharjee during his life time ‘”1
b~ The plaln"itf No.2 'sna 3 have produced certified topy of the,
i said registered deed of gift beforethis Courtdn suppoxt
‘:. ‘\of their title in respect of the suit propert‘.". waieh, hﬁm.\lg‘.l:.,_j
3 " “is certainly not under challenge in this suit. | .
Inis plaintiffs! case intér alia is that ofi.qihallvl _,,ﬁ '.
. while Ashotosh Bhattacharjee(now deceased) and Sri Bimal :
l Chandra Bnattacharjee were the joint owners of premlses No.#
o 14A, Mz psl Bhattacharjee Street, Kilkata — 7C0 C26, they
fﬁ‘b: Entemc.i into a written agreement of exchang® on 3.06.1088 w:'-..l

the defendants which was duly registered, for development of

the said premises subject to the tems and conditions cont.aine-

w.
therein. 2 _ |

As per the said ag:ee&le::.t the dafer{dé:-.ts,wauld cqnst_rur.:,ih

a five storied building on a portion of 14A, Nedal Ehattacharjef

\ Street, at their own costs within 18 months from 3.6.1988 and
on completion t.hereof the plaintiffs would geot absolutely N

the thirc and fou:t.h floor in.its entirety together with mof_r*_—__l-

right anc a garaje space measuring 15" x 10*'(feet) alon:;w].th



s

right over commnon passage and other amenities., The defenuaﬁtg
also agreed tn bear all coats

with regard 1o the censtruction
of the s§Ld bullding and also undertook to make tne building

habitable. It was also agreed between the parties zhat if
the defendants fall to dejiver possession nf the plaintiffs!®
allotted portions in thg Saldbullding to the plaintiffs Lithln
the stipulated time, the agreement shall stanc cancelled and’
the plointiffe eshall take possession of the land and/or

unfinished bullding in whole and the defendants thall have no
objvction thereto.

AsS per the said agreement tre gefendantcs
WeI€ also nov entitled to get any title or possession in the

sald premises unless theplalitiffs were put in posséssion of
their allotted flats 1in

the salid bullding.

Theplaintiffs! further case 15 that the defendantse af;g

o4
. :..R
comyletior of the construction of the new five- ctoried builddng 7

have deliberately and wilfully failed and neglecied to deliver
vacant possession of the plaintiffs’ alldtted postions in the

seild buildirg which is also described in the Sehedule 'B! to
the plaint to theplaintiffs by the end of Uecember, 1989, on
the contrar’ the vefenvants have most 1llegally wJt strangers
in possession of the first and seécond flook flats of the said
premises. Tae plaintiffs also cantsnd theat the defendants in
utter vielation éf their agreement with the plairtiffs were
trying‘zg call the flals 1n the suit propérty most illegally

arnd that the defendantshave got ho right To remain in possession

of toeplairtiffs®

allotment in the said premises and the p
1

.ossession of the defendants in respectof 'B* scoedule propexrty |
Lo theplaintis wrengful anaillegal for which the plaintiffs

!
nave prayed for a uecree for mesne profit and damages frog

|
- s s
3.6.1988 till the Gate of getting delivery’of vacant possession |

i

-sald agreement of axchange dated .

1

H
H
-
;_i_ T
5

of 'B' schedule property to jthe plaint besides a decree for
specific performance of the

3.6.1988.

i
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= krom the record it appuars that the defendants. filed R
74\ sritien Statement on 30.11.1992 tn the aforesaid sutt but § 25

1 |
since several Ye@ars together the cdefendants are not taking

TTEE

any step in the aforesald suit,

as such, the sult has_been

i . posted for ex-parte hearing. . B

Sri uimal “handra Bhattacharjee, one of the plaintiffs %

s’_ in the aforesaid sult has submitted his examination—in-chiof i
;'. P, l.
%i on affidavit for self ,and aleo on kahalf of his two gon: who o

are the other two Plalntiffs in the aforesaid suit aldnqwith
tne cacumnts fired, br t‘;.r;su. :

3 ‘::"‘.:“.'rm‘p

-]

The certified - copr of the xegiﬁtcrﬂﬁ de
been marked :xhibit

Exhibit 2

——

e

'I* while the tax receiptq hava boen:ma;qu 194
series and the. certified COBV of the agr88mant datad

o -

&)

i

-840, 1988 alongwith tne plan-annexcd tnc:eto Has been marked
ExhiPlt '3, The said documents have- bevn proved by P.N.1. {:

i i
Bimal Chandra Bhattacharjee in’ his evidence on affidavit . 1

'3 2“‘~at:u::cn:':iinc_; ta 1aw. - :

Sri

i
: : o &
On perusal of the plaint, the evidence of P.#.1 and tne i

i documents marked Exhibite, I find that thaplaintiffe have hass |

alQle to prove their case satisfactorily and ‘accordingly they
I . “lsefs £ .
| are egatitled toéb-hi._'r. dacree as prayed for, the court fees paid.

thereof is sufficient, Hence *

4/ ORDERED

The suit be and the seme ‘is decreed ex partﬂ againet the <
defendants W:L‘tha:Eosts and the pla:.nt:,ffs do hereby get, the -*
decree for SDEC1f1c performance of the aquEmEnt of @xchange
dated 3.6. 1988 and the oefendants are directed r.n deliver

possessio:. of the 'p» schEdule propexrty -te—mfmto the

plaintiffs within 60 days from the date hereof in default the

i

o, %

plaintiffs will ope at liberty to get pogsession of the (B!

schedule property to the plaint by.executing the decree
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through zourt .

Dictated & corrected: by me Q\—;

a7t 4
ey, 9 Vi:l Judge(Sr.Dvn.J, 4th
Court,Alipore.

Efycﬂaaa_.;ﬁvwffgabv;;:D qdin4£:::>
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In the 4th, Cour\; m: the hdna.i.f -at. Jnuptcm.% :

" h I
€y Title su:Lt.Nq. ?)?72——5{ 19508,
& e

1. sri .\ahutou}‘( phaht ocharjea'*a EM

2., sri Bima.l cnandra Bhatta:herjee

T, v I’\'v; ”
‘son of. ar.i. .\uhutoul'\ahd“cwherjwa K 2
3. sri Ut:pa.l Dhattachar;‘he, :

. 4. sr:L Himangsu Bhatt acherjea;

3. By

[

2

"/1. Waz necpcon, amgmccrm e
/'O Pa’rtnarship £irm hqv'ing 3&5

. reci‘st‘.erad th‘ice at ia, Kali e.mp}a

®
:
.

-Roaﬂ, P Se Bhnwan:l.porc; C.'alcm:tag-,

- -

../"r sri. 'rarun Kumar pas, @ - & i . :'_ ._'_‘,ﬁ
; son of La’ce I{al:Lpaﬂa Das. '.'_"" . ‘.__.. E __:‘
§ . 'sri Dipak Kumar Das,’ * G '.-.-‘.'. >
B sri Dipen Kumar Das, = =T

P,S. Bhowanipom, Carcut{;a = 26. -’f'f'"

cees sew E_____.EFENWNTS

"I e b

SUIT FCR SPECIFIC EERF(RWCE OF coN‘rRacr 2AND MESNE paos‘:-:s.,*. .“*,-’-l
- -
AN'D/GR DAMACES VALUED 2T RS 1h0/-- AND R 100&.& T GTALLI_NC'
i '.' * '- S s
e RS. 200/ ONLY. S d g AT
' The Plaintiffs state as follows : ) ‘.,_-_ LGS

.- LI il
- +

, 1. The Plaintiff Nqn made a g:l.f!t 0£_ h:.a uhd:.v:c:%’:i

*

- L
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1 and 2 with the defendantg hence th

€ PIaintiff No,1 44
made a party,

The suit 1anag described ip th
belongs to the Plaintiffg a5 stated -above,

2. The defendantg No, 9 to i’approachad the plaintiff o, 1. "_- '
- [
2 in or about tha last pare of May, 1988\313 stated thgt Shey are #
the Partnery of o Partnership £irm no. { and_wantea to devalep

9 Schedule bLeloy

3. The Negotiationg between

the Plaintiffe and the -
defendants Ng,

2 tod thereupon startea ama Wtimately a weittens

agreement between them Was executed and registered an 3,8.1%85

4.

greement for xhangs are
detailed below :-

(a) As per sanctioned plan the pramaterg would construct
a fivewstoried huilding‘on a portion of 143, Nepal Bhatta.
Cherjee street at hig Costs and on completio

n thereof,” tha
Plaintiff Nos.

1 and 2 will get absolutely the. 3zq,

floor in its entirity roof right and 3z gdarage space measuring A%
15' X 10' feet with right over common wassage and ot
amenities,

w and fourtn’
¥ e

her’

(b) After giving POssession of those floors.eto. the .Pro~-

moters will sell all other floors and appropriate the
proceads thereof,

—

sale

TR

(¢) The plaintise NOs. 1 and 2 shall do a1 necessary acts

=y - e e e e e ——— i

ok
e e e ——— G




- the pPlaintiff Mos, 1 and 2 shall take possessien of the

&3 ks
X =@ z 1 a’ff

for transfer of other £J.oors to the promoters after giving

l

!

tha aforesaid fleors eto. to the plaintlff Nos. 1 una 2 as ‘l
I

agreed upons i
{

(d) The building shall be completed within 18 montha f£ram

3,6.08, the date of agrecment, wa

(e} all costs shall be borne by the prometexs fzem the
execuyting of the agreement in regard ts tha conestYustian
and the Promcters. -ﬁ.xi make the hd.:l.d.'l..ng habltalzlee

{'

(£) after getting the [loors etc. the F]..aim:lffsul am 2‘__,-

shall furnish to the promoterg/bullders £9F Te Te Glﬂn.!-‘nncl‘-'

on getting the drif}g,of eonveyance, affidavit ete. in

gccordance with law.

(g) If the Promoters fall to deliver posgessleon Of-'thﬂ -
sald floors etc. to the plalintiff Nos. 1 and Z within the

stipulated time, the agreement sghall gtand cancelled and

~land and/or unfinished bullding in whole and the promotersg

si‘lall have no objection thereto,

(h) The defendants will get no title or possession unless

the floors etc. are first given possession to the plaintiffs. [

S. That the defendants completed the construction on the .« 2
land deseribed in the sSchedule in or about the stipulated

period and transferred the first and the se.\‘:".nnd Ffloor £lats ..
of the newly constructed 5 storied building to the third
parties ard assured the Pleintiffs to glve wacant possession

Contd. .. /4
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-

of the third and fourth £loor £lats of the sald buildg; as per

terms of the saild Agreement dated 3,6.1988 by the end of
December, 1989,

6o /

That instead of delivering vadant possession of the

third and the fourth £loor £late ete. of the newly congtructed

building te the Plalntiffsg ag per the caid asreemont. thé
defendants themselves possessed the four f£latw in the gald
third and the fourth floor and refused todaliver wacant
possession of the sawe to the plaintiffs, The defemafnts:
inspite of repeated requests did not deliver possession l:\q:'.i-
the Plaintiff Nos. 1 and 2 the 3rd, and 4th floors roof qu.

garag®.

-

Tim That the plaintiffs started requesting the defen-

dants from the end of pecember, 1983 for suclh delivery of

possession of the sald floors ete., but on seme plea or other,

therdefendante havae daferréd the matter, .
-

8. 'r'he defendants have been motivatedly and for illegal.:-

gains have pot given possession to the plainziffs of the said

£loors etc, and the defendants are enjoyving the wrongful gains

by depriving the plaintiffs from getting possession of the
floors etc, as agreed upon. The defendants have no right 'go
sell the flats without giving possession of the floors etc.
to the plalntiffs. The defendants are trying to sell tha
property and the plaintiffs learnt shout thea proposed sale
on 10, 6,

1990 and the Plalntiff Nos. 1 ard 2 already got

an order of injunction in sald Money suit 11/90 restraining

Contd, ... p/ B
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the defendants from alienating the property. The cau.se of

action of permanent injunction arose on 3. 12, 067 and on
subsequent datss. Tha dafendants are llable to deliver posso- ¥
esion of the £loOrs etc, to the plolntiffs by way of mandakery
injunction,

9. that the plaintiffs No. 1 and 2 zoquested the

defendants from the end of Deocember, 1989 and tharsafear on
all dates for such delive.ry of possession till a few Says Pack
ta givae posseuin.n of the floax €kcy to the: p‘l_aintiiis but tha

deferdants falled to deliver possaasisn. Tha' plﬁiht:if.fs arc:

entitled to get vacant possession of the “B* schedule property

t
5
!

f

viz. tha said two floors, roof mci garage space and tha plalne
tiffs are entitled to get mesne profits and/or damages for
wrongful with-holding of possession. The defendants are in
:‘:rongﬁul posgasgion of “B* schedule property. The Plaintiffs
tentatively claims Rs, 100/- as mesne profits and damages
from 3,12,89, the date of expiry of 18 montha as stipulated
in the agraeement till recovery of po::ensic;n. The Plaintiff
F will ¥ pay advalorem Court fecs on the gmount that will ha
TJ‘ decreed as mesne profits and/or dameges from 3,12.89 €411
recovery of possession. The plaintiffs are all along ready and
willing to perform thelir part of conmtract. The defendants

failed to perform their part of contracts

10. The defendants on false allegations filed Money suit
NOo. 11 of 1990 in the 4th Court of Assistant Di strict Judge

# at alipore agalmst the plidh £fg No. 1 and 2 for recovery of

P4 Rs. 4,30,729.92 paisa and that suit is pendingd
,xx
v contd, e P/s



11. The cause of ac:tion arcose on 3.6.88 Qnd on subseduent dates
and on 3. 12 1989 and on ' subsequent dates at 14A, Nepal Bhattacharjee

—

Street, P.S. Bhowanipore, within the Jurisdiction of this Court.

———

12, For the purpose of Court fees and Jurisdictisn the sule valued "
at Rs. 100/~ for specific performance of contract and LecCovery of
—
tively claimed and advalo:em court fees are paid.
The pPlaintiffg thervfors pray I=

a) for a decree of ssatific performance of agfGement

of “B* schedule property, R St .
b) for a decree of mesne profit and damages frem

3.6.88 to the date of delivery Of posséssion on
) taking recuisite court fees from the plaineiffs,
o~ c) for permanent injunstien. :

d) for mandatory injunction. (€} Costs, -'

£f) <£or any other relief oz relicefs, the pla.'l.ntiffg F
SCHEDULE “j™ .property. cotitled to 1n law and &

Distriet : 24 parganas(s) premises No. 14X, Népal Bha‘l:tacherjce :
Street, land measuring gbout 2z Kottahs 4 Chittake 9 sq. £eat. }
SCHEDULE "p" PROPERTY

Oon “A" schedule property, 3rd, and 4th Floors in its entirety rooe.g \

right, garage space measuring 16! X 10' feet with common spaces andji 5'

r ]
in common areas at 14A Nepal Bhattacherjee street. D.sS. Htha.nipor
Calcutta - 700026.

common passag®, <ommon user of stairs, drain. sweage, elact-.xf.tc:.t. J
1
4

UERIFICADTT ON
" I, the Plaintiff No,2 <o hereby declare that the
- statemert s made above are true to my knowledge and
Tests aré my submissions before this Learned Court.
I sign this verification this the 1[-;71;_ day of N&-

November, 1990, -
Joniat CLs— e g

ShdRa s

> =

[
da

SO

e
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DECREE IN ORIGINAL suiIT
v Rules 6 ang 7, Code O Civit Procedure )

( Order 20
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A p edn Bkl thorr pot «

This suit coming on this day for final disposal before Sv

LAl I : g (J‘ e ) M‘f e in the presencs ef
S A~ A=t Al
and of " e | Mo ts for the Plaintiff

for the Dafendant, 5
Itis ordered and decreed that T Suil le e W Lam< v decaset :
i porle agacdl Bu deferdanhs Jupouk Gois ad M i bffr
do Laly ger U decaer for Llecefre faifoviunie of
L L D e
e g e S s
Wiie of B defasdl T Plaimd bt Gotti bodipl Lpm
L—MMM be <4 A‘J% h 3‘45— ﬂmuﬁ‘m o,‘ ke 'R
gw% ;w/g“z? Lo B flaint (v emecetiig Bn decre
[ hyvoah el .

-

-
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i’»’f‘ "i;?‘t_iihc sum of Rs.
m-w‘:-ﬁ" ”
be paid by the

o g N
LN :"“\‘/‘4
; SN,
e

to the

-

o account of the costs of this suit, with intcrest thereon at the rate of

per cent, per annum from this date to date of realisation. T

Given under my hand and the seal of this Court, this* A& TK date of (i
Judgemens
day of -TG-M‘\”“Z 20 41
Yr A aNses 9ivEn ALovE L e
o) d At ad q[‘"f S 4 AL f‘&{ Z. Pk .
ﬂ_..q/' e Ve~ ,J-' ~l Civik e
(h o,’.;Mo(‘ Judge (Sr. Ulvm?gn
4t Court, Al
n3.2¢4 Judge 8 . Alipore
— outh 24-Parganas
HN.B.—This Judge shall make an autograph note stating the date, month and year L _C‘—A-\-;.I:Z ”

on whicli the decree i signed and initial the corrections or alterations, If any,
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' COSTS OF surT £ - ]
= > /
Plainii Ri. [P, Defeacant Rs. | P i
- — 2
1. Stamp for plaiat g | (€= (30| L Stamp lor power . . K
2. Stamp for power c s 2 = |sp 2. Stamp for petitions and aZidavits .
3, Swamp for petitions and 4z 3. Cost of exhiM!s includisg soples made
davitg .- 130 | l,“;gl“ the Bankers® Books' E'vi enco Ml
4. Costofexhibits including .. i |
copies made under the Bankers® |, Ny 4, Pleader's foe .- .
Beoks' Evidence Act, 1891 g Vi
5. Subsistence mod wmveldpg alowances of 3
S PeadaryfeeonRs 240/ .. o [ - A‘E?&iﬁﬁﬁu hige of pasty, f 4
i s " e i 6. Process faes ; i
steace and travelling allowanco of wit- 1
:‘;:.d {h;cludln; those of party, if allowed | \
L i Ik s 7. Commissioner"s o3 .
7. Process fees iw e 2 " _— Demi-paper o
8. Commissloner's fees & e 9. Cost of transmistion of records
9. - . ’ Code
Deal-paper | 9> [70[10. Otber costs alowed under ibe :
10.  Cost of ransmission of racords = Civil Rules 20d Ordars -

1. Othor costs allowed under the Code and
Civil Rules and Orders

12. Adjoura:

ded or deducted as the'case may bs) .

M0t cosrs not paid in cash (ro be ad-

Adjournment costs 00! paid in cash (.?

deducted or added 23 he case mzy be

Total .. ’7 5

Teral

NOTE I. The parri
will b= dasrroyad at tgo tim> preseri

NOTE 2,
of any parey (ze

; »
ies should app! a3 ble for the return of all exhibire which they may wish [0 preserve ag the
i S AP 0y :;',.:";.i;n,n cﬁpmﬂm (Rulc $57 4t seq.. Covil Ruslos ot Orders, vol. Q).

Th22b2va 0012 or ths Schedude of cosrs shall be peaned throogh If there 4re 60 exhibirs for resurn or 6o cosis §a [AYO U
Ordurl.vorl).

e Note 1 10 rule 456, Civil Rules and

WBGP (Kadapara) 2002/2003-5071

o
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District : Bouth 4-Pargnnas.

In the 4th. Court of Assistant. mat-.z-iot Judge:at‘u\mpbﬁ,é-.i- 3
N it .f-,'.’:.ll'.}‘_?._
RECEEAT O (PSS T

Title Sult No. 69 of 1992

B:Lmal Bhatna.cnarjes& Qrae :
ST el Beat il . eu.Plaintiffs

writeen Btatement on beha.‘l.r or De.renaarts.

. AW oawy

o )

1. That the sult 1s ot meinteinable in lews:
5 =5 :_-:\.',_‘. 2, R E s
and in 1ts present foFme :

l-_»
Q. That tne pls.‘l.ntlrra mwo no w.se of nobior}
for the sulte.

4 .That the sult 18 ba.rred by pr:l.ncip:.a' :

estaoppely walver, and mr;imm acquiascenue
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